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military expedition against Spain. As this was a
bailable offense, however, Burr was soon at liberty
once more.

Nor was this the only respect in which the pre-
liminary proceedings sounded a note of antago-
nism between the Chief Justice and the Adminis-
tration which was to recur again and yet again in
the months following. Only a few weeks earlier
at Washington, Marshall had, though with some
apparent reluctance, ordered the release of Boll-
mann and SwartwTout, two of Burr's tools; from the
custody of the Federal authorities. Alluding in
his present opinion to his reason for his earlier
action, he wrote: "More than five weeks have
elapsed since the opinion of the Supreme Court has
declared the necessity of proving the fact, if it
exists. Why is it not proved? To the executive
government is entrusted the important power of
prosecuting those whose crimes may disturb the
public repose or endanger its safety. It would
be easy, in much less time than has intervened
since Colonel Burr has been alleged to have as-
sembled his troops, to procure affidavits estab-
lishing the fact."

This sharp criticism brought an equally sharp
retort from Jefferson, to which was added a threat.